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Dear Ambassador Hills: 


As Chairman of the Service Policy Advisory Committee 
(SPAC), I am pleased to submit herewith the 
Committee’s report on the North American Free Trade 
Agreement, in compliance with the Omnibus Trade and 
Competitiveness Act of 1988. 


Permit me to express my personal congratulations to 
you and your associates on the successful completion 
of this extraordinary negotiation. The agreement 
Clearly serves the national interest of the United 
States, while providing important benefits to both 
Mexico and Canada. It also sets useful precedents 
for our continuing efforts to reduce barriers to 
trade in services globally. 


Sincerely, 


Mig 


REPORT ON THE NAFTA AGREEMENT 
BY THE 
SERVICES POLICY ADVISORY COMMITTEE 


SEPTEMBER 11, 1992 


EXECUTIVE SUMMARY 


° MANDATE: The Services Policy Advisory Committee (SPAC) 
is charged by law to provide advice on trade policy and negotiating 
objectives to the United States Trade Representative, with regard 
to the service sector of the United States. 


The SPAC must opine to the President, the US Trade 
Representative, and the Congress as to any trade agreement 
presented to the Congress for review. This paper is the opinion of 
the SPAC concerning the North American Free Trade Agreement 
(NAFTA) . 


re) ASSESSMENT OF NAFTA BY SPAC: On the basis of close 
monitoring of the negotiations and examination of the final 
agreement, the SPAC has concluded, by an overwhelming majority, 
that this unprecedented and comprehensive agreement clearly 
promotes the economic interests of the United States, and achieves 
the applicable negotiating objectives set forth in Section 1101 of 
the Omnibus Trade and Competitiveness Act of 1988. It also 
represents the principal goals discussed and agreed to by the SPAC. 


The "services" chapters, and other chapters bearing on 
trade in services, insofar as relevant to services, are responsive 
to the President’s May 1, 1991, response to the Congress, as cited 
in H RES 146 of May 23, 1991. These areas include environmental 
concerns, labor rights and US worker adjustment assistance. 


ANNEX 1: SPAC MEMBERS 


ANNEX 2: SPAC MEMBERS’ SPECIFIC COMMENTS 


There were several reservations and comments by 
individual SPAC members. These are included in Annex 2, "SPAC 
MEMBERS’ COMMENTS", which forms an integral part of this report. 


° OBJECTIVES: The general objective for US service sector 
industries, as per SPAC discussions over the years, has been to 
provide the maximum freedom for US service industries to operate in 
foreign markets, either through establishing a facility or through 
cross-border sales. SPAC wanted a minimum of conditions imposed on 
investments and operations of US service sector activities in the 
NAFTA countries. And to the extent that conditions or screening 
were imposed, SPAC’s view has been that a minimum of those 
conditions/screening should be allowed, and if allowed, should be 
phased down and out as soon as possible by all NAFTA countries. 
SPAC also has taken the view that, ideally, no service industries 
should be excluded from the scope of the NAFTA, although realizing 
that, as a practical matter, some industries would be excluded. In 
sum, SPAC’s goal for the service sector was the maximum freedom of 
investment, operation and movement of people within NAFTA. 


While the NAFTA fell short of the literal and admittedly 
ambitious and idealistic goals set by the SPAC, SPAC members think 
that the actual provisions have come closer to the ideal than any 
other trade agreement heretofore....and that the NAFTA provisions 
surpassed the practical expectations of most of the SPAC individual 
members. 


The SPAC’s more specific negotiating objectives and 
priorities for the North America Free Trade Agreement negotiation 
have included market access (both right of establishment and of 
cross-border) and national treatment in the Mexican and Canadian 
markets. To achieve these goals, a services chapter of general 
principles was negotiated with principles applicable to all 
services unless specifically excluded. These principles far exceed 
any agreement on trade in services ever negotiated by the United 
States and, to our knowledge, exceed any bilateral or multilateral 
trade agreement with the possible exception of the _ recent 
Australian-New Zealand Free Trade Agreement. 


Among developing countries, national treatment is more 
the exception than the rule, which makes the NAFTA all the more 
significant. Indeed, SPAC expects that the general approach to the 
handling of services in the NAFTA will serve as a model for other 
bilateral and multilateral trade agreements. Once having achieved 
this kind of real breakthrough, SPAC sees the NAFTA provisions as 
the starting point and model for all future trade negotiations. 


One particular aspect of the NAFTA should be highlighted. 
The approach to covering services was "top down" rather than trying 
to enumerate various services and providing terms for their 
inclusion. By "top down", all services (and the definition of 


2 


services is open-ended) are included and all provisions apply to 
those services, except for specific reservations or exclusions. 
This means a very broad approach, facilitating the elimination of 
the reservations/exclusions in the future. SPAC hails this 
approach as the model for the future. 


For certain service subsectors (financial services, 
insurance, telecom), special annexes were developed. Other 
chapters, such as the Investment Chapter, bear on trade in services 
as well. 


BACKGROUND 


The SPAC has followed the negotiation of the North 
American Free Trade Agreement closely and sees significant benefits 
in virtually all provisions affecting the US services sector. The 
overwhelming majority of SPAC members endorse this agreement and 
fee] strongly that it substantially achieved the negotiating 
objectives sought. On certain issues where certain objectives 
could not be fully attained, we are pleased at the commitment 
arrived at for further negotiations in coming years to address 
outstanding matters. We urge that efforts continue, in appropriate 
fora, to further trade liberalization in these remaining areas. 
Many SPAC members’ comments look forward to improving NAFTA’s terms 
in future negotiations between the NAFTA countries, or if and when 
NAFTA is expanded to other countries. 


SPECIAL NOTE ON TRADE IN SERVICES 


Trade in Services is a relatively new subject in trade negotiations 
and trade agreements. It was first mentioned in the Tokyo Round as 
a subject that should be addressed in the future. The Trade Act of 
1984 equated "services" with "goods" in all of the US trade laws, 
giving US services exporters the same rights as US exporters of 
goods. 


The US service sector is huge and diverse; it includes a wide range 
of business activities, including financial services, engineering 
and construction, transportation, telecommunications, professional 
services, and others. It is also dynamic in that new types of 
services are literally being invented daily and new industries, 
within services, are constantly appearing. 


The US, along with other countries, has been negotiating a services 
regime in the Uruguay Round of the GATT since its inception in 
1986. The Trade Act of 1988 specific sly sets national treatment 
for services as a US goal in trade negotiations. Unfortunately, 
the services area of the GATT Round, like other areas in that 
Round, has been largely stalled for over a year and a half. 


Meanwhile, US service exports have been growing, as has its surplus 
from service exports. In 1991 the surplus -- exports of services 
from the US minus imports of services into the US -- was $52 
billion, a substantial rise over 1990. As of this writing, the 
services surplus for the first quarter of 1992 was over $15 
billion, suggesting an even higher services surplus for 1992. 
Note: The services surplus does not include returns on investments 
incoming or outgoing from the United States, nor. other 
miscellaneous payments sometimes labelled "services". The services 
surplus used herein is strictly traditional exports and imports of 
private sector services. 


According to the USTR, US service exports to Mexico rose from $3.5 
billion in 1987 to $8.3 billion in 1991, a very sharp gain. The 
general outlook is for a continuation in the sharp growth of US 
services exports from the US to Mexico. Mexico’s services market, 
according to USTR, has doubled in size since 1987, from $78 billion 
to $146 billion in 1990. Canada’s services market is estimated to 
be around $285 billion. 


SPECIAL NOTE ON THE RELATIONSHIP BETWEEN NAFTA AND THE GATT 


From the end of World War II, the US has led the fight for a more 
open non-discriminatory global trading system. By acting as a 
catalyst in the establishment of the GATT and the successive rounds 
of trade negotiations under its aegis, tremendous progress has been 
achieved in integrating the world economy and in spreading 
prosperity across the globe. 


Does NAFTA represent a departure from the strong US support for an 
open multilateral system of world trade and investment? Our 
resounding answer is: "No". Rather, we see NAFTA as a complement 
to, not a substitute for, the broader multilateral objective of 
open trade and investment for the world as a whole. 


So long as NAFTA is achieved © ough a reduction or elimination of 
trade barriers among its members rather than a raising of barriers 
against non-members, NAFTA will promote progress toward the 
ultimate objective of unrestricted trade and investment worldwide. 
Moreover, whatever special preferences Canada, the US and Mexico 
enjoy in each other’s markets can be eroded through multilateral 
negotiations designed to reduce mutually their barriers to external 
trade and investment. 


It follows that there is a vital link between NAFTA and the 
pending Uruguay Round negotiations. To the extent that the Uruguay 
Round is brought to successful completion, many of the special 
advantages enjoyed by NAFTA members, including those pertaining to 
trade and investment in services, will over time be extended to all 
other members of GATT on a reciprocal basis. We emphasize this 
linkage because of the concern expressed by many countries, 
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especially LDCs outside the Western Hemisphere, about’ the 
inherently discriminatory nature of free trade areas. At the same 
time that we applaud the outcome of the NAFTA negotiations, 
therefore, we urge the Administration and the Congress to place 
highest priority on bringing the Uruguay Round to a successful 
conclusion. (Note: The foregoing statement, concurred in by SPAC, 
was drafted for this report by Isaiah Frank, of the Johns Hopkins 
School of Advanced International Studies. Professor Frank is a 
member of SPAC.) 


THE SERVICES AGREEMENT IN CONTEXT 


In view of the unprecedented coverage of the service sector under 
this agreement, some further points are important to recognize: 


First, NAFTA is the most comprehensive agreement dealing with 
services that the US has yet negotiated. As to international 
agreements, services received some attention in the US-Israel Trade 
Agreement, and were treated more substantively in the US-Canada 
Free Trade Agreement. But negotiations in the services area in the 
Uruguay Round of the GATT have proven difficult and have yet to be 
resolved as of this writing. The NAFTA services provisions 
leapfrog the current status of GATT negotiations in this area, and 
thus may raise both the expectations and the results of the Uruguay 
Round in the services area. 


Second, the successful negotiation of the NAFTA will set 
useful precedents for other negotiations, such as_ those 
contemplated under the Enterprise for the Americas Initiative as 
well as the GATT, and perhaps other bilateral and/or multilateral 
trade negotiations. In avery real sense, services have now become 
a sine qua non of trade negotiations because of NAFTA’s strong and 
broad provisions concerning trade in services. 


Third, the US service sector is itself so diverse and large 
that clustering "services" into one area is inherently difficult, 
as is developing principles to apply to all services. The NAFTA’s 
recognition of broad principles covering all services is a 
remarkable achievement which is hard to overstate. Moreover, 
"services" are defined in an open-ended way so that new service 
businesses, not now in existence, will receive the benefits of the 
agreement. This is also a major achievement. 


Fourth, the agreement marks a significant improvement in the 
long and somewhat uneven history of the United States’ overall 
relations with its neighbors. While an onlooker from afar might 
think that it is only natural that the geography of North America 
commands this kind of agreement, the facts are that only in very 
recent years has this been even classified as "thinkable". The 
fact alone that Mexico and the United States, with Canada, would 
sit down and negotiate a comprehensive trade agreement is itself a 
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major noteworthy step among the three countries. Until very 
recently, an economic agreement between Mexico and the United 
States was unthinkable in Mexican political terms. The recent 
changes in Mexican economic policies have allowed this negotiation 
to occur, and this opportunity for all three countries to benefit 
should be seized upon. The Mexican, Canadian and United States 
governments recognized their economic interdependence, and seized 
the opportunity to reduce economic barriers among themselves. 


Another point....a trade agreement cannot be viewed separately 
from other areas of cooperation between countries. A successful 
NAFTA means that the three countries will inevitably cooperate more 
in such areas as narcotics enforcement, security matters, 
immigration issues, among other areas. A rejection of the NAFTA 
would mean a major setback in much more than the trade and 
investment areas. 


Fifth, the "services" chapter of general principles, with its 
annexes on financial services and telecommunications, is but one 
part of the agreement. Other portions are also relevant to 
services, especially the chapter on "Investment". Indeed, it is in 
the "Investment" chapter that some of the most significant 
breakthroughs were made during this negotiation. Namely, not only 
were previous severe restrictions lifted for many sectors, but also 
some very meaningful breakthroughs were made in dispute settlement 
and “screening” of new investments. It is especially dramatic that 
Mexico has agreed to external independent arbitration of foreign 
investment disputes. Mexico has also agreed to the US definition 
of the measure of compensation for expropriation. 


NOTE ON US-MEXICAN SERVICES TRADE AND INVESTMENT 


Historically, United States providers of services in general, 
whether financial services, professional services, lodging 
services, and all other services have been severely hampered by 
Mexican rules and practices. Without a NAFTA the US has been 
strictly limited in the provision of services in Mexico. National 
treatment has not been a generally recognized principle in Mexico 
vis-a-vis US service providers; and usually a commercial presence 
was required as a condition for providing services in Mexico. 


In a historical breakthrough, these barriers will be largely 
removed for most US services by NAFTA. National treatment is 
provided for all US services providers in Mexico, except for those 
services specifically exempted. Also, the "right of establishment" 
is guaranteed under the NAFTA under the same conditions as well as 
the right to sell most services across the border without first 
establishing a commercial presence in Mexico. Again, this applies 
to all US service providers except those specifically exempted. 
SPECIFIC ASSESSMENT OF CERTAIN RELEVANT NAFTA PROVISIONS 


The services and investment chapters of the NAFTA outline the 
principles of how service businesses will be treated when their 
operations cross the national borders of the three countries. They 
cover both commercial presence within other NAFTA signatories’ 
markets and the cross-border provision of services without a 
commercial presence in the customers’ market. The guiding 
principle is "national treatment", which is the principle that 
foreign operations should be treated the same as, or no less 
favorable than, similar domestic operations. While perhaps seeming 
obvious, achieving "national treatment" among Mexico, Canada and 
the United States for most services is in itself a major 
achievement. This is also true of the "right of establishment" 
provided for service sector firms in the NAFTA. 


NAFTA also provides that none of the three countries can require a 
service provider from another of the three countries to maintain a 
residence, representative office, branch or any other form of 
enterprise on its territory as a condition of providing the 
service. 


Certain service subsectors are not covered by the provisions of the 
NAFTA agreement (e.g., civil aviation, maritime shipping, basic 
telecommunications). Other services have unique characteristics 
requiring that they be covered in special annexes to the "Services" 
chapter (e.g., financial services and telecommunications). But the 
fact remains that the increasingly significant and rapidly changing 
services sector ... a very dynamic sector of enterprise ... will 
now receive national treatment throughout North America. This is 
a major achievement. 


BRIEF COMMENTS ON SPECIFIC SECTIONS OF THE AGREEMENT FOLLOW: 
e) Services general principles. 
As noted above, the services principles and provisions in 
the NAFTA are unparalleled in breadth and constitute a 
real breakthrough for US service sector exporters, 


investors, and providers of "cross-border" services. 


US firms providing covered services will be able to 
provide their services both within Canada and Mexico and 


through cross-border exports. In general, services 
provisions will cover existing, as well as prospective, 
regulations. 


US, Mexico & Canada must accord national treatment or 
most favored nation treatment, whichever is more 
favorable, to service providers of all three countries. 
In addition, each state or province must provide the 
equivalent of most favored nation status: treatment no 
less favorable than the most favorable treatment that the 
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state or province accords to the service providers of the 
country of which it forms a part. 


US, Mexico & Canada may not require a service provider 
from any of the three countries to maintain a residence, 
representative office, branch or any other form of 
enterprise as a condition of providing the service. 


The provisions meet the SPAC objectives of national 
treatment and equal competitive opportunity under both 
national and state laws and eliminate any requirement of 
a commercial presence. 


US, Mexico & Canada have agreed to seek to ensure that 
licensing and certification requirements and procedures 
are based on objective and transparent criteria, such as 
professional competence. Two years after implement cion, 
all three countries will remove any citizenship or 
permanent residency requirement for the licensing and 
certification of professional service providers in its 
territory. 


In addition, the NAFTA provides a mechanism for the 
mutual recognition of licenses and certifications. US, 
Mexico & Canada will not be required automatically to 
recognize the credentials of service providers of another 
country, but will ke required to afford any of the 
countries an opportunity to demonstrate that its service 
providers should be recognized. In addition, the three 
countries agree to undertake a work program to liberalize 
the licensing of foreign legal consultants and temporary 
licensing of civil engineers. 


Each country will list existing non-discriminatory 
measures that limit the number of service providers or 
the operations of service providers. Any other NAFTA 
country will be able to request consultations with a view 
to negotiating liberalization of such measures. 


SPAC views the area of licensing and certification as one 
where substantial progress was made, but also an area 
where future negotiations at an early time should remove 
all arbitrary restrictions. For example, certain 
professions were excluded and other professions were 
"split" such as an odd distinction between civil 
engineers and all other engineers. 


Temporary Entry for Business Persons 
Service industries are "people intensive" businesses in 


the sense that their major assets are the knowledge and 
abilities of their owners and employees--the creative 
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genius of an artist or entertainer, the professional 
knowledge of an accountant or attorney, the technical 
skills of a computer specialist or the management know- 
how of an executive. The right to move key people into 
and out of markets is, therefore, a critical factor in 
the ability of service industries to take advantage of 
the new opportunities created by NAFTA. 


Chapter 16 of the NAFTA on "Temporary Entry for Business 
Persons" establishes the basic principle that business 
persons of one party in any of four categories -- 
business visitors, traders and investors, intra-company 
transferees, and professionals -- shall be granted 
temporary entry (i.s., entry without the intent to 
establish permanent residence) into the territory of 
other parties. Entry shall be granted expeditiously and 
any related fees shall be limited to the approximate cost 
of the related services. The parties also agree to 
improve the transparency of legal and administrative 
requirements related to temporary entry. 


SPAC views this provision as very important. 
Financial services. 


The NAFTA offers important progress on virtually all of 
our major objectives in the financial services sectors. 
US and Canadian financial services providers will be 
granted both market access and full national treatment. 
Certain restrictions do remain to be addressed in future 
talks, as outlined below. 


Banking: 


The agreement will provide phased-in access to the 
virtually closed Mexican market for both U.S. and 
Canadian banks, and full national treatment within that 
market. Except for the very largest Mexican banks, 
existing Mexican banks may be purchased by US and 
Canadian banks. At the end of a transition period, there 
will be no restrictions on the US and Canadian banking 
presence in that market. This is a major achievement, 
especially given the very recent Mexican privatization of 
their banking systen. 


While the form of estakiishment in Mexico is restricted 
to subsidiaries rather than branches (i.e., similar to 
Canada’s prohibition of branches of foreign banks), the 
parties have agreed to review the issue of cross-border 
branching after US iaw has liberalized the domestic 
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banking structure in the US. Under the agreement, US and 
Canadian banks will be permitted to establish financial 
holding companies in Mexico, which may operate a bank, a 
securities firm, an insurance company, as well as leasing 
and factoring subsidiaries. 


Cross-border marketing and selling of financial services 
are not liberalized under this agreement; however, the 
agreement does ensure that consumers of financial 
services may purchase these across borders. Furthermore, 
there is a guarantee that marketing and selling of 
financial services across borders will not be restricted 
beyond current practices. Finally, there will be a 
further consultation on cross-border issues prior to the 
year 2000. 


insurance: 

NAFTA significantly improves access for US ir=ure:s to 
the Mexican market, which has heretofore bee se-erely 
restricted. In contrast, the US insurance . rke* has 
been essentially open to all foreign investors. -.exico 


is the largest insurance market in Latin America. 


For tne insurance industry, the provisions of the NAFTA 
are generally satisfactory. It removes restrictions on 
equity ownership of Mexican insurers over a_e short 
transition period, and will allow greater access to the 
Mexican insurance market for US and Canadian companies. 


Under the terms of the NAFTA, US and Canadian insurers 
can gain access to Mexico’s market in three ways: (1) 
those with a current partial ownership interest may move 
to 100% ownership by 1996; (2) firms forming joint 
ventures with Mexican insurers may phase in their 
ownership share, reaching 100% ownership by the year 
2000; and (3) new subsidiaries can be established, with 
a transition period permitting market share to rise from 
an initial 6% to 12% by the year 1999, with 411 limits 
removed by the year 2000. 


Other provisions permit the relatively free flow of 
reinsurance across borders, the purchase by Mexican 
residents of life insurance products in the U.S., the 
offering of cargo insurance coverage from points of 
origin to final destination, and other liberalizing 
measures applying to intermediate and auxiliary services. 


There are also some special restrictions on the operation 
of reinsurers in Mexico which SPAC_ advocates 
renegotiation at some appropriate future time. 
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Securities: 


The agreement offers significant benefits for the 
securities industry. Most US securities firms would be 
permitted to establish a commercial presence in Mexico 
through acquisitions or de novo formation of separately 
capitalized subsidiaries, subject to certain 
restrictions. (Only "regulated" entities qualify; 
branches will not be permitted; the US entity must be 
wholly owned by a financial services provider, with 
exceptions to be approved on a case-by-case basis.) 


A transition period, similar to that for banking, will 
end in the year 2000, after which there will be no 
limits. 


National treatment will be assured securities firms 
operating in Mexico. 


As in banking, cross-border solicitation is restricted to 
current levels of operation, with future consultation 
over possible liberalization to be held prior to the year 
2000. 


Mexican banks which own U.S. securities subsidiaries 
prior to the Agreement will be allowed to keep those 
subsidiaries for five years after the date of their 
acquisition. The U.S. subsidiaries will not be able to 
expand through acquisition, and will be subject to 
measures consistent with U.S. law that restrict 
transactions between the firms and their affiliates. 


= inancial Servi fe) les: 


US non-bank financial service providers may establish in 
Mexico limited scope financial institutions to provide 
consumer lending, commercial lending, mortgage lending or 
credit card services on terms no less favorable than 
those available to similar Mexican firms. These limited 
scope financial institutions may raise funds through the 
Mexican securities market, though the Mexican government 
retains the right to restrict them from taking deposits. 


Despite the transitional limits and remaining 
restrictions, SPAC strongly supports the NAFTA Agreement 
as providing extremely important benefits in virtually 
all sectors of financial activity. It is clearly in the 
interest of the United States to accept these provisions 
as negotiated. 
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Land transportation. 


More than 85% of US trade with Mexico is shipped by land 
but US truckers have been denied the right to carry cargo 
into and out of Mexico. With NAFTA, US truckers gain 
permanent access to carry international cargo in Mexico 
in 1995 (limited to the Mexican states contiguous to the 
US), and in all of Mexico on January 1, 2000. 


US charter and tour bus operators gain permanent broad 
access to the cross-border market immediately. "Regular" 
US bus route companies gain access on January 1, 1997. 
Rights to investments in Mexican trucking and bus 
companies are phased in between January 1, 1996, and 
January 1, 2000. NAFTA also opens the Mexican market to 
US railroads, and offers an opportunity for US companies 
to invest and operate port facilities in Mexico. 


SPAC supports’ the breakthrough, recognizes its 
limitations, and would prefer all service industries to 
be inciuded in the NAFTA at some future date. 


Teleconmunications. 


The NAFTA telecommunications chapter is a significant 
agreement on access to and use of public 
telecommunications transport networks in Mexico and 
Canada for the provision of enhanced or value added 
telecommunications services and the operation of private 
networks. Additionally, the NAFTA has’~ specific 
provisions for ensuring fair access to and use of public 
networks for all sectors utilizing the telecommunications 
networks in the three countries. Enhanced or value added 
services are defined within NAFTA as "those 
telecommunications services employing computer processing 
applications that a) act on the format, content, code, 
protocol or similar aspects of a customer’s transmitted 
information; b) provide a customer additional, different, 
or restructured information; or c) involve customer 
interaction with stored information." This definition 
includes, but is not limited to, the following examples 
of services: electronic mail; on-line information and 
data base retrieval; electronic data interchange; store 
and forward facsimile services; code and/or protocol 
conversion; on-line information and data processing, 
including transaction processing; and alarm services. 


Specifically, this agreement eliminates all foreign 
investment restrictions and local presence requirements 
for value added or enhanced service providers in Mexico 
by July 1995; contains commitments to ensure that pricing 
of public telecommunications transport services reflect 
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underlying economic costs and that private leased 
circuits are available to users for a flat-rate fee; and 
reduces standard-related barriers. Additionally, the 
NAFTA requires that information affecting access to and 
use of public networks be made publicly available. 
Though the agreement provides for all of the above, the 
delay until July 1995 for the removal of foreign 
investment and local presence requirements for the 
provision of videotext and packet switched data services 
is disappointing. 


NAFTA does not cover market access for _ basic 
telecommunications transport networks or services. While 
basic telecommunications services were discussed in the 
negotiations, each country took unbound reservations in 
this sector pending future discussions. The SPAC 
applauds the US negotiating team for ensuring no US 
concessions were made in basic telecom until equivalent 
liberalization is forthcoming from our trading partners. 


The SPAC believes that the telecom text, taken as a 
whole, represents significant achievements in this 
sector, especially with regard to access to and use of 
the telecom network in Mexico. We believe that this 
agreement provides a solid foundation for economic growth 
in telecommunications services and we strongly support 
the telecom text as negotiated. 


re) Investments. 


The subjects of trade in services and investments in the 
service sector as well as creation of new services 
enterprises are virtually indistinguishable in many 
areas. Hence, the US trade negotiators designated 
"investment" as a separate chapter, and within 
"investment" included many service sector areas. 


In the NAFTA Investment chapter, most investments by US 
services firms in both Canada and Mexico will be covered, 
including wholly or partly-owned business enterprises; 
minority equity shares; investments by way of bonds; real 
estate; other tangible property used in the business; 
intangible properties such as goodwill and intellectual 
property; loans made by non-financial institutions; and 
turnkey projects. 


In general, NAFTA provides, for US investments in hoth 
Canada and Mexico, the right to establish new firms, or 
acquire existing firms, and receive the same treatment as 
domestic firms ... with a few limited exceptions. Both 
Canadian and Mexican governments and state-owned 
enterprises must provide such  non-discriminatory 
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treatment. US investors gain the right to repatriate 
profits and obtain hard currency for all payments 
associated with an investment. US investors also gain 
the right to customary international law protection from 
expropriation, including the right to compensation equal 
to market value. 


In the area of trade-related investment measures, US 
investors have the right to establish and operate 
investments without being required to meet performance 
requirements (e.g., export requirements, domestic content 
requirements, import limits based on export levels, 
restrictions on hiring of non-local nationals, etc.). 


US investors can go to international arbitration to seek 
monetary damages or restitution for any violation of 
these rights, as listed above. This is a major 
breakthrough in the NAFTA which SPAC applauds. 


US investors, for the first time in Mexico, may wholly 
own Mexican firms in most land transportation service and 
enhanced telecommunications services. 


"Screening" of US investments in Mexico was negotiated. 
For many categories of industry and services, screening 
by Mexico was eliminated. For example, services firms in 
construction, magazine editing, vocational education, 
accounting, and tour boat rental services, were "opened". 


For the most part, the requirement that US service firms 
first obtain Mexican government approval was deleted as 
applied to acquisitions of Mexican service sector firms. 


As a general principle, SPAC opposes "screening" of 
foreign investments and favors the free flow of capital. 
SPAC also recognizes that the US has "screening" of 
foreign investments on national security grounds which is 
an appropriate basis so long as it is administered 
strictly on that limited scope. Otherwise, SPAC opposes 
"screening" on commercial, competitive or other economic 
grounds and perceives such "screening" as an undesirable 
barrier to economic growth. 


US and Canadian owned service sector firms in Mexico may 
not be required to export to the US, and may not be 
required to limit imports from the US. Mexico cannot 
require such firms to buy components from a Mexican firm 
instead of a US firm. SPAC views these "trade related 
measures" as very important, and a major breakthrough in 
a hitherto untouched area. SPAC considers these 
provisions a precedent for all future trade negotiations. 
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NAFTA eliminates restrictions on transfers of proceeds 
from an investment, whether derived from payments, 
profits or the partial or complete sale of the 
investment. SPAC also considers this a major 
breakthrough. 


However, there remain significant areas where US and 
Canada cannot enter; these include oil and gas drilling 
services; gasoline retailing; firearms retailing; some 
air, maritime and land transportation services; and radio 
and television transmission. These areas, while "frozen" 
for the time being, cannot become more restrictive (with 
the exception of maritime) in the future; and any future 
liberalization, once enacted, cannot later be rescinded. 


SPAC fervently advocates that all three NAFTA countries 
continue to narrow exemptions from NAFTA provisions at an 
early date. 


Intellectual property rights. 


The intellectual property provisions in NAFTA probably 
represent the highest standard, across the board, that 
has ever been achieved in a trade agreement either 
bilaterally or internationally. In addition, the 
agreement provides for enforcement both internally and at 
the border. 


The specific provisions governing the protection of 
intellectual property -- particularly copyrights -- 
represent a major step forward. This provisions relating 
to contractual rights, term of protection, the rights of 
reproduction, importation and distribution and rental 
rights are a model text. The national treatment 
provision, with a minor exception, is also a step 
forward. The exception concerns cultural industries. 
See NOTE ON CULTURAL INDUSTRIES, infra. 


With regard to copyrights, the subject matter is 
inclusive. This is particularly important with regard to 
computer programs and databases. It is also critical in 
that sound recordings are covered -- and in such a manner 
that the protection is fully equal to that afforded other 
protected works under the Berne Convention. 


In fact, the subject matter covered is unlimited in the 


sense that if technology juces new categories of works 
qualifying as origi expressions, these will 
automatically be subje » the rules of NAFTA. The 
agreement will not have be amended. 
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There is, in Article 2203 (National Treatment), a narrow 
exception to the national treatment rule with regard only 
to performers for the secondary uses of sound recordings. 
In this case, a reciprocity rule is applicable. This 
detracts from an otherwise excellent national treatment 
rule with regard to intellectual property. It derives 
from the fact that the United States is alone among the 
leading industrialized nations of the world in not 
providing a performance right for sound recordings. 


Institutional Arrangements and Dispute Settlement 
Procedures. 


NAFTA creates a new Trilateral Trade Commission. Its 
function is to meet regularly and review trade relations 
among the three countries and discuss specific trade 
issues. 


This Commission may use either bilateral or trilateral 
panels, as it deems appropriate, or private sector 
experts to resolve disputes involving interpretation of 
the text of the NAFTA. NAFTA itself provides for 
independent panels to review antidumping and 
countervailing duty disputes. It also establishes 
processes for resolving disputes between the investor and 
the host government, and _ facilitates commercial 
arbitration of private disputes. 


NAFTA dispute resolution panels are designed to speed the 
process and create truly independent panels. For example, 
NAFTA panels can include a chair from a non-NAFTA 
country, and, of course, all parties must agree on the 
panelists. 


NAFTA also has special provisions for resolving disputes 
on environmental and health issues. In these areas, the 
complaining party has the burden of proof in showing that 
the standard violates NAFTA. Panels may call on 
scientific and environmental experts for advice on 
complex scientific issues regarding environment and 
health. 


NAFTA does not change US trade laws protecting US 
industry from unfair dumping or subsidized imports. 
There are special provisions concerning the ability of US 
firms to appeal Mexican decisions involving allegations 
of dumping or subsidized sales in the Mexican market. 


NAFTA, in a major breakthrough, protects investors’ 
rights through a dispute settlement mechanism that 
permits investors to go directly to international 
arbitration for disputes with the host government. NAFTA 
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also strengthens the procedures for obtaining binding 
awards of money damages and enforcement of those 
decisions. 


As with other sections of NAFTA, the above is a very 
general summary and reference should be made to the text 
for more detail. 


Reservations (areas specifically exempted from NAFTA 
provisions) 


The services Chapter of NAFTA affects all services except 
those addressed in other chapters and those that are 
expressly reserved. Matters dealt with elsewhere in the 
agreement include government procurement, financial 
services, and some energy-related services. 


In addition, the services Chapter itself will not cover 
most air services, basic telecommunications services, 
government provided social services, subsidies, the 
maritime industry in general, and sectors now reserved by 
the Mexican Constitution to Mexico or Mexican nationals. 


SPAC’s view is that, ideally, there should be a minimum 
of reservations and exclusions, which should be 
negotiated away in future years among the NAFTA 
countries. SPAC recommends that the areas not covered by 
NAFTA in the services area be reexamined in the future 
with a view to assessing whether the number of exclusions 
can be reduced. 


There are many special reservations. They are covered in 
substantial annexes to the services chapter and inclvde 
categories where additional restrictions are not 
permissible ("bound"). 


NOTE ON EMPLOYMENT EFFECT 


The NAFTA means more jobs for America. Increasing the 
number of US jobs will turn out to be one of the most 
visible benefits of the free trade agreement. 
Independent studies on the effects of the agreement have 
found that it would result in a gross increase of 325,000 
skilled US jobs over the first ten years of the 
agreement. 


The NAFTA will also result in a net gain in U.S. exports 
into Mexico, considerably stimulating the U.S. job 
market. U.S. exports to Canada and Mexico reached a 
record $118 billion in 1991, supporting over 2.1 million 
U.S. jobs. American workers already make 70% of the 
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goods that Mexico imports, supporting about 650,000 U.S. 
jobs. According to a US Department of Commerce study, 
every $1 billion in exports to Mexico’s 100 million 
consumers will mean that 19,600 new export-related jobs 
will be created in the U.S. 


The NAFTA would cause the loss of some 150,000 low-wage 
unskilled U.S. jobs, leaving a net job increase of 
175,000. The US Government can and must pay the 
legitimate costs of relocating and retraining American 
dislocated workers. 


The above-cited job studies were aimed primarily at the 
manufacturing industry and therefore omitted probable job 
increases in the service sector. 


NOTE ON ENVIRONMENTAL ISSUES 


The SPAC notes that there ‘s some current controversy 
over the environmental provisions in the NAFTA. This is 
the first time the subject has been addressed in trade 
negotiations. Nonetheless, the overwhelming view of SPAC 
members is that the NAFTA complies with, if not exceeds, 
the commitments made by the President in his May 1, 1991, 
communication to the Congress and that the NAFTA will 
enhance environmental protection throughout North 
America. Indeed, a rejection of NAFTA by the Congress 
would be a major setback for improving the environment in 
the US and Mexico, particularly in the border area. A 
different view is held by two SPAC members, John Adams, 
Executive Director of the Natural Resources Defense 
Council and John Sweeney, Service Employees International 
Union. Their views are included in the SPAC MEMBERS’ 


COMMENTS infra. 


NOTE ON CULTURAL INDUSTRIES 


While, in general, major advances have been achieved 
liberalizing the rules for trade in services in regard to 
Canada, NAFTA contains a cultural exemption for Canada 
that represents an extension of the provisions contained 
in the recent Canadian Free Trade Agreement. NAFTA 
contains a blanket exemption for Canada for "cultural 
industries" from all of the agreed-upon rules applicable 
to services, investment and intellectual property. 
Clearly, this represents a materially inconsistent step 
in the effort to liberalize trade in services through the 
application of the principle of national treatment. SPAC 
has consistently been dead set against such a cultural 
exemption, strongly opposes its inclusion in the NAFTA 
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and urges that it be renegotiated at the earliest 
possible opportunity. In the interim, SPAC considers it 
essential that the legislation implementing the NAFTA 
ensure that the United States is able to take strong 
measures to deter Canada from exercising its cultural 
exemption. By contrast, SPAC applauds the intellectual 
property provisions of the NAFTA as they apply to Mexico, 
notes with approval that there is no cultural exemption 
in the NAFTA for Mexico, and urges that’ these 
intellectual property provisions, with no _ cultural 
exemption in the agreement, become a baseline for future 
trade talks, including the current GATS and TRIPS 
negotiations in the Uruguay Round. 


THANKS 


SPAC would like to take this opportunity to thank 
Ambassador Carla Hills and her colleagues for their 
outstanding work in negotiating NAFTA, in keeping the 
SPAC informed, and taking account of its advice during 
the negotiations. Discussions at SPAC meetings have been 
nonpartisan, as they should be, and the dominant interest 
of SPAC has always been the best interests of the United 
States. 


RESPECTFULLY SUBMITTED: 


John S. Reed, Chairman 


x *keekeek 
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Mr. Harold L. Adams 
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RTKL Associates Inc. 


Mr. John H. Adams 
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President 
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Chairman of the Board and President 
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Recording Industry Association of America 


Mr. John E. Berndt 
President 
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Mr. Wayne S. Bishop 
Partner 
Ackerson & Bishop 


Mr. John M. Damgard 
President 
Futures Industry Association 


Mr. Kenneth M. Duberstein 
Chairman and Chief Executive Officer 
The Duberstein Group, Inc. 


Dr. Isaiah Frank 
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Mr. Harry L. Freeman 
Chairman 
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Mr. W. Grant Gregory 
Chairman 
Gregory & Hoenemeyer, Inc. 
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Chairman and Chief Executive Officer 
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Mr. Cordell W. Hull 
Executive Vice President and Director 
Bechtel Group Inc. 


Mr. Yong C. Kim 
Chairman and Chief Executive Officer 
Y.¥.K. Enterprises, Inc. 


Ms. Barbara L. Lindemann 
Seyfarth, Shaw, Fairweather & Geraldson 


Mr. Robert F. McDermott 
Chairman 
United Services Automobile Association 


Mr. Henry L. Michel 
Chairman 
Parsons Brinckerhoff Inc. 
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President and Chief Executive Officer 
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Mr. Ed L. Romero 
President and Founder 
Advanced Sciences, Incorporated 


Mr. Jerry D. Rucker 
Dooley, Rucker, Maris and Foxman 


Mr. Donald J. Schneider 
President 
Schneider National, Inc. 


Mr. Frederick W. Smith 
Chairman, President and Chief Executive Officer 
Federal Express Company 


Mr. John W. Snow 
Chairman, President and Chief Executive Officer 
CSX Corporation 


Ms. Joan E. Spero 
Executive Vice President 
American Express Company 


Mr. Matthew J. Stover 
Vice President 
NYNEX 


Mr. John J. Sweeney 
President 
Service Employees International Union 


Mr. James W. Walker, Jr. 
Executive Counsel 
CIGNA Corporation 


Mr. Frank G. Wells 
President and Chief Operating Officer 
Walt Disney Company 


Mr. John C. Whitehead 
Chairman 
AEA Investors Inc. 


Mr. Robert C. Winters 
Chairman and Chief Executive Officer 
The Prudential Insurance Company of America 


ANNEX 2: SPAC MEMBERS’ COMMENTS (Listed alphabetically by the SPAC 
Member’s Name: 


1) Views of Harold Adams, Chairman, RTKL Associates, on behalf of 
the American Institute of Architects and the National Council of 
Architectural Registration Boards. 


Both the American Institute of Architects (AIA) and the National 
Council of Architectural Registration Boards (NCARB) support the 
language of Annex 1404, Architecture, of the Canada-US Free Trade 
Agreement as being most appropriate for use in the North American 
Free Trade Agreement. This Annex notes that the professions in 
Canada and the United States, in the interest of public health, 
safety, and welfare, are endeavoring to develop mutually acceptable 
professional standards and criteria regarding: 


Education: accreditation of schools of architecture, 
Examination: qualifying examination for licensing, 
Experience: determination of experience required in order 

to be licensed to practice, 

Conduct and ethics: specification of professional conduct 
required of practicing architects and disciplinary action 
for non-conformity, and 

Professional development: continuing education of practicing 
architects. 


The AIA and NCARB have already taken steps to acnieve the 
objectives of Annex 1404 of the Canada-US Free Trade Agreement and 
representatives of AIA and NCARB have conducted discussions with 
representatives of the professions from Canada and Mexico in an 
effort to establish a similar agreement for all three countries. 
Another meeting of representatives of the three countries is 
scheduled to be held in Vancouver, British Columbia, on September 
11, 1992. 


Commenting specifically on the language of the "Description of the 
Proposed North American Free Trade Agreement" dated August 12, 
1992, ATA and NCARB submit the following comments: 


Reservations (page 24): This paragraph needs substantial 
amplification and clarification. In its present form, it 
appears that the language voids all other provisions cited. 
It is unclear what is meant by “current laws and other 
measures." 


Non-Discriminatory Quantitative Restrictions (page 24): This 
paragraph needs amplification and clarification. What is 
meant by "service proviaers in a particular sector?" Does 
this refer to a section of the country, a particular 
profession, etc? 
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Licensing and Certification (page 24-25): In general, AIA and 
NCARB agree with the provisions of this section. The AIA and 
NCARB believe that the language of this paragraph should be 
altered to call for the “sector providers" of the three 
countries to undertake work programs to seek common standards 
of professional competence. The goal for architects would be 
a work program for free trade in architectural services that 
would permit qualified people from foreign jurisdictions. The 
process will require review of criteria and standards for 
registration and negotiation of mutually acceptable standards 
for licensing or registration of architects in any of the 
three countries. A caveat should be established -- for 
purposes of professional licensing, one country should not act 
as a flag of convenience for another. 


The AIA and NCARB are opposed to the concept of “temporary 
licensing", believing that registration of professionals in 
all jurisdictions on the basis of common professional 
qualifications should be the objective of free trade in 
professional services. AIA and NCARB oppose any requirements 
of citizenship or residency for registration in a foreign 
jurisdiction. This concern appears to be taken care of by the 
final paragraph of this section. 


Exclusions (page 25): The AIA and NCARB believe this section 
needs to be clarified, particularly the statement, "The rules 
described above also will not affect...sectors currently 
reserved by the Mexican Constitution to the Mexican State and 
Mexican Nationals." The specifics of such reservation need to 
be explicit. 


2) Views of John Adams, Executive Director, Natural Resources 
Defense Council 


I join the committee in thanking Ambassador Hills and her staff for 
hearing and considering our views throughout the negotiations. I 
also wish to express my appreciation to Administer Reilly and 
others at EPA for their valuable role in the process. 


Based on an initial review of the final proposal, I am encouraged 
that portions of the ext respond to recommendations that NRDC and 
other environmental orvanizations offered during the negotiations. 
For example, NAFTA’s standards chapters have been revised to 
address our concerns over earlier proposals that could expose 
strong domestic food safety and environmental measures to 
preemption or dispute challenge as non-tariff trade restrictions. 
On these and related points, however, the text preserves some 
controversial language that should be changed or clarified to 
provide the intended environmental safeguards. Congress must 
ensure that the treaty language unambiguously reflects the 
Administration’s repeated assurances that nondiscriminatory US, 
state and local environmental standards will be fully protected 
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under NAFTA. 


Nothwithstanding the positive features within the text, as well as 
Administration initiatives pursuant to the May 1, 1991 “action 
plan," NAFTA lacks sufficient environmental safeguards. Congress 
should condition final approval on strengthening measures that link 
environmental protection with the economic integration of North 
America. Although not an exhaustive list, Congress and the 
Administration should address the following priority issues in the 
next phase of the process. 


Enforcement of environmental laws 


Lax enforcement practices compromise the effectiveness of sound 
environmental laws. Poor enforcement can exacerbate competitive 
imbalances within the U.S.-Mexico-Canada trading relationship, as 
firms gain economic subsidies by exploiting "pollution havens." 


The proposed NAFTA admonishes that countries should not relax their 
environmental regulations to entice new investment, but otherwise 
does very little to recognize pollution "dumping" as an unfair 
trade practice. The agreement contains no specific provisions to 
ensure better enforcement of environmental laws throughout North 
America. 


The Administration contends that trade-induced growth under NAFTA, 
coupled with various exchange activities between EPA and Mexico’s 
federal authorities, will bolster environmental enforcement. The 
basic argument is that higher income levels will, per se, enable 
Mexico to devote substantially greater resources to enforce its 
progressive environmental laws and regulations. 


This strategy is much too limited and speculative. A new North 
American environmental commission is needed to ensure that further 
economic integration protects and improves natural resources, human 
health and environmental quality in the U.S., Mexico and Canada. 
Key features and functions of this commission would include: 
independent, non-governmental representation from each NAFTA 
country; open transparent procedures; annual reports on 
environmental enforcement practices in the U.S., Mexico and Canada; 
and the ability to investigate citizen complaints of lax 
enforcement, and to recommend remedial actions. 


A leading goal of the commission’s efforts would be to raise 
environmental standards and enforcement practices to the highest 
levels within the free trade area. This new trinational body would 
in no way supersede the work of EPA or its counterpart agencies in 
Mexico and Canada, and would complement additional legal and 
institutional reforms needed to deal with transboundary 
environmental problems in the U.S.-Mexico and U.S.-Canada border 
regions. 
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Protection of the U.S.-Mexico border environment 


In H. Res. 146, the House directed that the North American Free 
Trade Agreement be "accompanied by ... a vigorous prograin of 
environmental protection and enforcement to ensure that trade 
liberalization takes place in a manner that enhances environmental 
protection." In addition, the resolution instructed the 
Administration "to develop a joint program to address border 
environmental problems related to air and water pollution, 
hazardous wastes, chemical spills, pesticides, and enforcement." 


The U.S.-Mexico frontier faces monumental pollution and public 
health threats. The "Integrated Environmental Plan for the Mexico- 
U.S. Border Area" is the centerpiece of the Administration’s 
response to these problens. 


Although it represents heipful progress in binational cooperation, 
the border plan is a vague and highly discretionary instrument with 
no formal linkage to NAFTA. Unlike the trade agreement, the plan 
lacks the status of an international treaty that would place 
obligations on current and future Administrations in both 
countries. The plan contains few concrete initiatives to clean up 
and prevent pollut:on, and omits a comprehensive, iong-term 
strategy to fund environmental monitoring, enforcement and 
infrastructure. Congress and the Administration should undertake 
a much more ambitious joint effort with Mexico to correct existing 
problems and to address increased pressures under tne free trade 
agreement. 


Institutional arrangements and dispute settlement procedures 


The dispute settlement procedures under NAFTA, as well as the 
agreement’s overall implementation, will largely preclude formal 
intervention by members of the public. Thus, NAFTA adjudication of 
challenged domestic measures could occur with limited opportunity 
for participation by affected citizens, nongovernmental 
organizations, state and local governments, and members of 
Congress. On this issue, NAFTA contains insufficient steps to 
bring greater transparency to international trade policy and 
negotiations. 


To its credit, the proposed NAFTA would place the burden on any 
challenging party to prove that another country’s environmental or 
health measures are inconsistent with the agreement’s free trade 
rules. This helps reverse the presumption -- apparent in the 
"dolphin/tuna" case and certain other recen’: GATT dispute rulings - 
- that domestic measures under dispute constitute illegal trade 
restrictions unless proved otherwise by defending countries. 
Another positive feature is that responding countries may slect to 
have disputes involving environmental standards considered by NAFTA 
panels in cases where the challenging parties have brought the 
disputes under GAIT. 
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Funding of environmental programs 


A substantial boost in environmental funding is sorely needed in 
Mexico and throughout North America. Unfortunately, the NAFTA 
omits mechanisms to dedicate a fraction of new revenues associated 
with. trade to environmental purposes. It is unrealistic to assume 
that general treasury revenues will provide adequate budgets for 
environmental programs. General treasury outlays are a necessary 
part of the funding mix, but such outlays should not come at the 
expense of existing environmental programs. 


One sensible suggestion offered by some members of Congress, but so 
fax rejected by Administration officials, would create an 
environmental fund from a portion of tariff revenues on traded 
goods during the NAFTA phase-out period. These and other 
innovative funding proposals should be elaborated and adopted in 
the next stage of the NAFTA process. 


Energy 


In its review of NAFTA, Congress must ensure that nothing in the 
agreement would discourage or preclude measures to account for 
environmental externalities of power generation, provide incentives 
for energy efficient products and renewable energy resources, or to 
institute "demand side management" strategies for energy 
conservation. The trade agreement should also seek to remove 
harmful subsidies to the fossil fuel, nuclear and hydropower 
industries. 


Unfortunately, NAFTA preserves the U.S.-Canada Free Trade 
Agreement’s allowance for “existing or future incentives for oil 
and gas exploration, development and related activities." This 
provision should be removed, along with any other language that 
Ac to an environmentally sound energy strategy for North 
America. 


In conclusion, NAFTA contains some very positive features, but 
omits sufficient environmental safeguards. Hopefully, NAFTA can be 
strengthened in the environmental area during the Congressional 
consultation process. 


3) Views of Sam Barshop, Chairman, La Quinta Motor Inns, Inc. 


Concerning tourism and the Free Trade Agreement, I have nothing but 
glowing reports from our experiences in Mexico. We were welcomed 
with open arms by the government, financial institutions, and 
Fontatur, the agency who supervises all financing of tourist 
projects in Mexico. A gentlemar by the name of Mario Ramon Be*eta, 
the head of Fontatur, immediately helped us with financing our 
first project in Saltillo. We also had meetings with the 
president, secretary of tourism, secretary of commerce and other 
cabinet members. The hospitality could not have been better. 
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Mexico’s interest in tourism is high on their agenda because of the 
tremendous potential in balance payments received. I have been 
doing business in Mexico for thirty years but have never found the 
reception better or more comfortable than we have found in the last 
two years. We have also found that the United States Ambassador 
for Mexico, John Negroponte, and his assistant, Roger Wallace, to 
be most helpful and accommodating. We should be very proud of our 
embassy in Mexico. 


In summary, our experience in Mexico before the Free Trade 
Agreement has been nothing but positive. I am sure that other 
tourism oriented companies from the United States have or will find 
the same cooperative attitude. If you would like more detail, I 
would be glad to furnish you with it, but as you can see, all we 
have is praise for our Mexico experiences. 


4) Views of Jason 8S. Berman, President, Recording Industry 
Association of America 


The specific provisions governing the protection of intellectual 
property -- particularly copyrights -- represent a major step 
forward. The provisions relating to contractual rights, term of 
protection, the rights of reproduction, importation and 
distribution and rental rights are nearly a model text. The 
national treatment provision, with a minor exception, is also a 
step forward. 


The intellectual property provisions in NAFTA probably represent 
the highest standard of protection, across the board, that has ever 
been achieved in a trade agreement either bilaterally or 
internationally. In addition, the agreement provides for 
enforcement both internally and at the border. 


However, there is an exemption for cultural industries governing 
the relationship between the United States and Canada -- a 
carryover from the US-Canada Free Trade Agreement. This cultural 
industries exemption can be taken against any of the specific 
obligations agreed to in the various texts -- i.e. intellectual 
property, investment, or services. 


The cultural industries exemption applies only to the relationship 
between the United States-Canada and Canada-Mexico. It does not 
extend to the US-Mexico in regard to the obligations incurred by 
the terms of the NAFTA. To the extent either party exercises such 
an exemption, the other party can take compensatory action of an 
equivalent commercial value. 


It remains to be seen to what extent the cultural industries 
exemption might prejudice the protection of US intellectual 
property interests. US cultural industries have made it clear, 
moreover, that while we adhere to national treatment for 
intellectual property rightsholders in existing and future 
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legislation, we are prepared forcefully to press the US government 
to exercise the right to take compensatory measures in the event of 
discriminatory treatment. 


As a matter of trade policy, the extension of the cultural 
industries exemption from the Canadian Free Trade Agreement to the 
North American Free Trade Agreement represents a step backward. It 
raises serious questions about Canada’s true intentions in regard 
to liberalizing trade. 


It is indeed ironic that the Canadians, who complained so 
vociferously about the impact of changes in US immigration law on 
Canadian performers, should seek to extend their own cultural iron 
curtain from the CFTA to NAFTA. It is impossible to foretell what 
types of discriminatory commercial practices will be justified by 
the exclusion of intellectual property protection from the rules of 
NAFTA. 


Unfortunately, the Canadians have deliberately confused commerce 
and culture. For the Canadians, culture is used to mask a real 
commercial interest. Most often, this type of commercial self- 
interest will result in discriminatory treatment for United States 
copyright industries. 


The history of the cultural exemption, from its original inclusion 
in the Canadian Free Trade Agreement to its extension to the North 
American Free Trade Agreement, sets an ominous precedent for the 
GATT negotiations. In addition, it may encourage the European 
Community, as it attempts to harmonize member states’ intellectual 
property laws, to find new areas for discriminatory treatment of US 
rightsholders. 


In view of the inclusion of the cultural industries exemption and 
its broad negative implications for intellectual property 
protection and for liberalizing the rules governing trade in 
services and investment, the Recording Industry Association of 
America cannot enthusiastically endorse the agreement. 


In regard to Mexico, we are pleased at the recent passage of a 
copyright law protecting sound recordings for the first time. This 
very positive development is clearly a result of the NAFTA 
negotiations. Unfortunately, the commitment to enforcement of its 
anti-piracy provisions remains a question mark. The level of 
enforcement activity has been negligible in the face of a 
marketplace that is almost totally dominated by pirate product. 


The NAFTA provides for enforcement, both internally and at the 
border, and it is our hope that USTR will seek an immediate 
response from Mexico as to why there is so little enforcement 
activity. 
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Our support, however, is both tempered and conditional. It is 
based on the need for the United States to make it clear to Canada 
that it stands ready and willing to invoke the right to respond to 
any Canadian actions that discriminate against US copyright 
interests. An equally strong statement in regard to our intentions 
not to accept any derogations from national treatment in the GATT 
and in the EC is similarly warranted. 


We also anxiously await concrete action on Mexico’s part to enforce 
its current copyright law and positive evidence of its intentions 
in regard to the enforcement provisions of NAFTA. 


5) Views of James R. Paul, CEO, The Coastal Corporation 


We do endorse the NAFTA agreement, however, we would lixe the 
resolution of the following issues included in the "comments" 
section. 


° Allow foreign ownership of primary fuels imported, but 
not produced in Mexico. 


° Allow foreign ownership of fuel pipelines constructed to 
save qualified self-generators. 


° Require PEMEX to transport such fuel under tariffs 
comparable to those used in Canada and the United States. 


re) Allow direct sales of electricity by qualified self- 
generated end users. 


re) Require Comision Federal de Electricidad (CFE) to 
transport electricity for others. 


6) Views of Donald J. Schneider, President, Schneider National, 
Inc. 


With reference to the National Free Trade Agreement, I support the 
transportation section with the following exceptions: 


- In section on "Carrier Investments", the limitation on 
ownership to only international carriers is unfair 
because it eliminates American carriers from competing in 
Mexico for both domestic and international traffic on the 


same basis as Mexican carriers. This position is 
inconsistent with the objectives of the Free Trade 
Agreement. 


It also is not a level playing field because Mexican 
Carriers are presently not prohibited from buying an 
intra-state carrier that has interstate authority. 


This must be corrected before the treaty is ratified. 


30 


- Equipment harmonization is critical for efficient flow of 
goods between Canada, the United States and Mexico. As 
part of the agreement, within six months, harmonization 
of various countries’ length, weight and vehicle 
configuration laws must be achieved. In order to achieve 
the objectives of the Free Trade Agreement, the guiding 
principle must be to encourage harmonization to the most 
productive of the present length, weight and vehicle 
configurations. 


This item is just a restrictive as a tax, in not allowing 
efficiencies, which is the objective of the Free Trade 
Agreement. 


7) Views of John Sweeney, President, Services Employees 
International Union 


SEIU believes that the NAFTA should be renegotiated to address the 
social and environmental effects of closer continental economic 
integration. Commitments to improve labor standards, protect 
workers’ right to support unions, and raise environmental standards 
must be included within the framework of the agreement so that they 
are enforceable through trade actions. SEIU believes that ignoring 
these problems in pursuit of the narrow concerns of multinational 
businesses does not serve the interests of the people of Mexico, 
Canada or the United States. 


SEIU believes that the provisions regarding the temporary entry of 
professionals should be deleted because they have nothing to do 
with trade and because it will encourage employers to opt for a 
short-sighted strategy of relying on the cheap labor of guest 
workers instead of training and upgrading the skills of resident 
workeis which would make our economy stronger and more productive. 


The chapter on Cross-Border Trade in Services merits greater 
Congressional deliberation than the fast-track process will allow. 
Permitting Mexican and Canadian companies to use their employees to 
provide services in the United States has truly radical 
implications which must be more fully understood. This chapter 
also commits the parties to harmonize their professional licensing 
requirements and encourages temporary licensing. This is likely to 
have a significant impact on professional licensing which is 
primarily a state affair. SEIU represents over 350,000 
professional workers, including health care workers, engineers, and 
social workers who have a major stake in protecting the standards 
of their professions. Final agreement on this chapter should be 
suspended until its impact on U.S. labor, employment, and 
immigration laws and practices has been fully explored in open 
hearings before the appropriate committees of Congress. 
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